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De facto relationships  
and asset protection:  
what’s mine is….yours?

Under Australian law, separating de facto couples have 
substantially the same rights and responsibilities as those 
of married couples with regards to property and financial 
settlement. This includes claims for maintenance, property 
settlement and superannuation division. 

In this article, we look at de facto relationships, claims for  
maintenance and property settlement and how to protect your 
assets and income through the use of a Financial Agreement.

Am I in a de facto relationship?

Generally, you are considered to be in a de facto relationship 
with your partner if you  have a relationship as a couple and 
are living together on a genuine domestic basis.

This sounds like a relatively straightforward definition, but 
it can sometimes be difficult to figure out whether or not a 
couple is actually in a de facto relationship. For example, 
legally, you might be considered to be in a de facto 
relationship even if:

• either or both of you are still legally married to someone 
else;

• either or both of you are also in another de facto 
relationship;

• you are in a committed relationship with your partner but 
do not live together  on a full-time basis.

Knowing your relationship status is important because 
couples who are legally considered to be in a de facto 
relationship can have significant financial responsibilities and 
obligations towards each other. 

Together - but living apart

It is important to note that whether a couple lives together 
is only one factor that a court must consider in determining 
whether or not a de facto relationship exists.  Generally 
speaking, however, if a couple is not living together a court will 
be less likely to decide that they are in a de facto relationship.

The other factors that a court may consider include:

• the length of your relationship;

• whether and to what extent you lived together with your ex; 

• whether a sexual relationship existed;

• the degree of financial dependence or independence 
between you and your ex;

• your ownership, use and acquisition of property;

• your degree of mutual commitment to a shared life;

• the care and support of children;

• the reputation and public aspects of the relationship (ie 
whether your friends and family considered you to be in a 
committed relationship).

Are you in a relationship but not living together?   
Are you currently living with your partner in a de facto 
relationship without the long term commitment of marriage?

Believe it or not, just because you aren’t married  
or living together, doesn’t necessarily mean that  
“what’s yours is yours” when it comes to family law.



Interestingly, the Family Court has indicated that the concept 
of living together is not necessarily based on the proportion of 
time a couple spends living together under the one roof.

What happens if my former partner applies for a property 
settlement, or maintenance from me?

If you split up from your de facto partner, there is a time limit 
of two years following the date of your separation where 
either of you can make a claim for maintenance or property 
settlement. That time limit can sometimes be extended.

For a court to consider a settlement or maintenance claim, 
the person must prove that they were in a genuine de facto 
relationship with their former partner for a period of at least 
two years and that separation occurred after 1 March 2009.  

There are some instances where proof of the two year period 
will not be required, including:

• where the couple has had a child together;

• where one party has made substantial contributions to the 
relationship (financial or otherwise);

• where the couple has registered their relationship under 
the relevant state or territory law.  This is considered to 
be automatic and conclusive evidence of the existence 
of a de facto relationship, regardless of the length of the 
relationship.

Protecting your assets

Couples who want financial security and certainty can enter 
into a Financial Agreement at any time before, during or after 
their relationship. 

Financial Agreements are similar to American “pre-nuptial” 
agreements, in that a couple can use them to set out with 
certainty how their property and other assets will be divided if 
they separate.  Couples can also use a Financial Agreement 
to deal with issues such as maintenance.  Importantly, an 
agreement can include a provision that neither party will claim 
maintenance from the other in the event that they separate.  
This is the only way to ensure that a party will not be exposed 
to a maintenance order upon relationship breakdown, and for 
this reason alone, the agreements can be of utmost financial 
importance. 

Some couples choose to make a financial agreement after 
they have separated and reached agreement as to property 
division. In these circumstances, the agreement can be a 
useful and relatively easy way in which to formalise a couples 
agreed settlement of their property, assets and maintenance 
obligations. 

If you are in any way unsure as to the financial implications 
of entering into a de facto relationship you should seek 
specialised legal advice. Lander & Rogers family law team is 
able to offer discrete and practical advice to suit your specific 
needs and circumstances.
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